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These arvre Swo Q?ﬁ&rﬁ 2 Review decisions of Iw. oMaE&&y
Sels sitbing in tharﬁagiat&aﬁewg Gourt ef Mordimlloc Hn
7 sugust, 1972, on informsbions iai% againstsﬂa&aay Sinclair
Enowles and Jobn NHennses Igguléam by Jamea Graaves hlmpaamo

Each was chazgeﬁ with sn nffence under sec. S{1){a) of the

Swmmary Offences ACY 1%66 which @roviﬁss th&% 20y DEeTBOR Who
wxwfuxmy trespogses in any place and neglects or refusss o
leave that place afber belng warned 50 do B¢ by the owner op
A person sutborised Ly or on behall of the omnér or sceunidr shalli
guilty of an offence. In esach caspe the $tipendiasry Magistrate .
found the offence proved, and sdjournsd the hearing of the
information 4o 7 Augest 1973 on the defendant enbering inie
& recopnizance in sum of §50 to be of good beheviour wiasil
that dabe.

Iggulden waes cherged with one obther offence, EKoowles
with three other sffences, and thrse other persons wers
charged with varicus offences avising oub of the same get of
circumstances. All the cases were heard bogether and the

hearing extended over some Lhres dayFsz.
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e 27 Hovember, 1972 go order nlgi to zeview Shs
decilpicn of the &tipendiary ¥egistrake iz esch csse was
ohtaipsd Trom Maszbter Brebts, Mor zome reosson, of whick I am
wnawars, the mabbers only came on for heering on © Sepbenmber
187%.
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nfeornationy ss asmerded alilesed in effect wilful

ﬁ

trespass oun 21 June, 1972 in e place, to wit pert of the
YigrGisiiec forsahere and a negleet or refussl o leave Thatb
place after the appropriate wernimg. The parbiculars given
aikeged thed on 14 dune, 1972 the Geovernmor in Council in
purausnce of the provisione of sec. 20 of the Bipelimes Act
1867 sutherdscd Hoge Bxplocetion anﬁ Eroduction Ino.. »nd
Beaptite Petreleum Brapriskery leiﬁs& ta construct & pipeline
thepugh ez over cerkaln Crown lands pazt of which was the
Nomdislice foreshers; $het om 21 Jung, 1972 Australisn
Eipelings Gonsbtsy %i&as was in oeoupabion of tﬁaﬁ part of the
Hopdialioe foreshore insludsd 4n the éxdar imlGaumcil and ﬁa&
engaged in the actual comstructicn of the pipeline through or
oyez that pzrs of the Sxewn lasnds and that the defendant
wilfnlly trespassed on that parb of the Grown lands aﬁé
negliecbed or refused To leave aﬁﬁér being warned o5 40 80 by
the Contracie Mevager of Auwstralian Fipeliass CGonstruction and
by the informent Sergeant Simpson.

The ground of eazch oxder nizi %o revisw wes that on the
evidence bhe Stipendiary Magistrabe should beve held that the
plase occupled by Australiss FPipelines Gonshruchions namsly
portion of the Mordliallee foresshore, being part of a public
park, the Defendent was Shevefore eubillud as of right o
enster therzon anf aﬂéerﬂimglg e ﬁﬁi@%mﬁiery'%agiatrate should
have held that within the meesning of sec.9{1){&} of the Summary.

ULfoncas Act the Defendant 4id oot wilfully Grespass upon the

said land. On the return of the orders nisi I granted ¥r, Pames
who appeared o move each order absolube lsave to amend ths

ground by imserting the werd "purportedly? beforé ithe word




focoupiedts ﬁro Hettieford who appéared for the informant

in each case déid pot peek to object that thi$‘amendment smounted
%0 the sddition of a new grouwnd, the informent desizing o have
the point of substence determined. I vae in some doubt ab the
time ﬁh&th@r sgeh an objection if raised would have been gosds

I am now of the opinion that it would nob. '

The faobs as found belé@ or admibbed were tha@ gach
defandent wee on 21 June, 1972 b fthe time the Tespestive
trespagees were alleged o have ocourvsd, within an avea
defined in the fterme of a peemiv and of a 1icénca granbed under

the provisioms of bthe Plpelipes dct 1967 Ho Ghe bwe sompaniss

) mentioned joindtly and thet sach refused te lsave after being

war@eﬁlta dv 80 as set out in the Parpiculars. The permit
issued on 6 Agril9'19?a wag a persit o own and use & pipelins,
situated along & roube described in the document, for the
purposs of cerrying seseous hydveearboms. The couvse of the
pipeline entered Por{ Ehillip Bay <LYer traversing some péﬁt

of the hordialioc foreshore. The license dabad 11 Junme 1970
was a lvcenc@ anﬁ authar&vy o the same Ewa companies o
coys%rucb anid operate a plpellna a;axg the sage roube. This
route passing through G*ewn lands, tns Governor in Counecil en
14 Jume 1972 suthorised the two eampani@s o consbruct the pipe
line through or over thoge Crown lands, including the relevant
porticn of Hhe Mardiailee foreshores The bwo companies avranged
for sustralian Pipslines Construction, a fimm, %o comsiruct the
lime sod on 21 June, 1972 thst Tirm was engaged in digging and
laying ths piyéline alaﬁg the forsshore It ap paaxéd thaﬁ The
firm had emcilcsed vhab portion of @he fawaahere which was part
of The roubte of the pipeline by a wxve fence, and i% is on that
portion so enclessd that the a&lu%ed‘ureﬁpuebes ogourrad.

It wamp consceded by the informant bthat pursuant $0 3eC.221

of tae Lend Aot 1058 the Council of the Uisy of Merdiallec had
been eppoinved as mapager of the Mordialloc fLoreshore, which was

Grown lend reserved under mec.ld of thab Act ss a public park.




~Shat the Zipeld

&g
it wae coenbented by Mr. Ssmes bhat the Defendents were

therefore entitled us of right b wniter on The Beréialioe

- Foreshowre mniees bBhat Pighit hed been lawlelly tesken away,

. senfezxred wpen the twe cospuniss

ne title or zight tw ccoupy she foreshore but meveliy o
dicence o go vwpon &% be comatTues. 3be Pipeline anmd Thad

sherafere the purrorted exciusies of the Defendsnts was
wniawinl apd that thery could net be said e e trﬁ&passingc
EFor the imformand, Hmw. Heittlefold’s argumsnt was Thab
duetrslicn Pipeline Conairuoiions BF vizine of %he pesmib,
The Jicencs ond the sutbority of. the (overmor-in~(oumsil
granpved %o 1tn employsos pursuant 4e the Bipelimes Lok 3967
was dawfully in ocoupabicn of the limitesd ares sreleged and
that therefore sach Befendant being in the enclosad eres. and

refusring e lesve on being warvsd o 3o so RS guiLLty ¢f the

1

cffence chargsd.

It i, ¥ think, convenisny 4o considen fizat whek
relevant rights the publie zud therefore the Defendsnts had
in respect of entering on the foveshers spsry £ror the

Zipelines sch and the various suwthorisaticns glven thercunder.

+ -£hali then sensidsy the effecht of thet legislaticr snd whad

was dene in pursusrce ¢f 4% wpon bthome righide.
con Bp. Eomes olved Ivx the geuerel positien cerisin
pasesgen IXen the well known judgment of HINDETER J.. im

Zapdwigk Oorperation v, Beblsdea (3959} 102 Gob.B. 58 « a

3708

dudgrent iz whish Dizop G.d. Fullseer snd Ritko J4 coemenrred.

- The Jufgment Is, if I mey with proper respect say ao, an

Sioriesd ovigline of znd the
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Ceibribuiss atbechizg izm lam %0 Crowa lazds irn Anstralis

¥

eagrnyed Tzom sale ¥0 Le used fo3 such purposes an zubli
prTEs. Hia Honowr said 4% ».70 "The term ‘public reserve' -
apd. Hhe werd "reserve® vhen 2ot cembrellasd by & defindisicn on
& rombext indicefive of a 2ifferent 96582 ~ BaVe CORE 0 b
wsed in compon parlance in Ausbralis in an imprecise wey bo

describe sn unpoccupied aves preserved as an Open spate or
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park for public enjoyment, Lo which The public ordinarily have
access as of right®., A4And he paiﬁts cut later on the pasge thab
in common spesch a public park is a typical form of public
reserve. %his langusge is apt te desocribe the position in
relation to lands ressrved under Sec.i4 of the Land ict es a
public park, including the Mordiallce foreshore {e.f. 102
ColioBe @b pp.76=8}. 4T pages 58-89 Hip Homour in discussing
the NHew South Wales legisis¥iecn relesvant o the mabier then in
ouesbion mhkes some observations which are applicable to the
srovigions of the Land Act 1958.  Speaking of the Tact thalb the
land to be exemp¥ Ifrom rating under thab legislatbion must be
in the relevant sense open %o the public as of right, he said
that it was nevertbeless not necesssry for &l wmembers of the
public to have free access $o all parts of the land abt all
times, and gave sxemples - of exclusion for misbehaviour, of
the regulstion of use of the land having regard %o the
parvticular form of recreaticn and enjoyment taking place There,
of the exciusion wholly of the public at pariisular times as alb
nighﬁg and of certaln persons being silowed access ab ﬁimea
éﬁaﬂa or %o cerbsin paxte frow whish the general public were
axcluded, 413 or any of these restrictions are not neceasarily
inconsistent with & genersl access ag of righto.

It would therefore mob be inconsistent with the
reservation of the Merdiailos feréshare_as a public park under
the Lend Act 1959 that some resyrictiocns might be placed on
vhe fighﬁ'@f members of bhe pﬁhiic or somg of them Ho be er‘g@
upsn it at particular times o> to be or go upon parbdicular
Qarts of it. &nA of scourse it is compebent for Parlisment ab
any  wlne S0 impese such remtrictions upon the right of public
access ar it may think proper in regard to either space o
time. I

"3 4id not understand bthe parties Ho be in difference as
0 sny of thisg., Hr. Hettlefold contended however dhat ithe
sifect of the Zipelines Act zand what was done under its




,ﬁn
autbority was on the relevant ﬁaﬁe effectively %o rozbrics
the pudblic right'az &L.CEBS B0 thalareaxua whieh ths fefendents
were and ¢ authorize the two companise and their contraston
50 occupy that land o the exelusion of 2ll othaers,
Bir. Nettlefold relied om Brior ¥w. Sherwoed {1805} 3 Dul.R. %
1034 as authority Tor the praya ivion that The parhiaalaﬁ ﬂiaca
of ths Ioreshore concerned could e a plase gogupisd by
&ustr&llan Pipelives Conatrustions withisn ‘the mesning of

secoq(ﬁjgd} of the Spammery Offernces Aot 1968 thougn iﬁ‘w&ﬁ pars

of s larger area o which the pubdblic et large bad access.
Erior v, Sherwood,which wes & decision om the meening of the
woxrd “place” in 8ec. 19 of %the Hﬂw South Weles "Gepeg W Tapors &
3@%%1ng Aok 39027, bas reslly nothing %o do withk bhe presust
mase; e followed the isading aubhority on the subiect

] Ehe

Fowell v. Kempton Fark Hececourie Oc. (18993 4.0, 143,

criteria %o estebliish the exisbense of « “place® whick ecould be
s2aid to be used for the purpsss of betiing may or uay Dot be
appropriate o detverming whether a *plase™ i scoupled for the

purpoces of sec. Wij{4) of the Summary Orfences 4o%. Bul

whether ﬁ& not I can giee nobhing o avs gest that so sren snclosed
by = fence ie nob a "pizce” Ror those pulposes.

-'%roxﬂettlefﬁld exenined the relevant provisicns ¢ ths
gigalinealée@ 1967 in some dedail. Seu.9 provifes that no
person shell own or use & pipeline unless it is sumsbrasbad

alamg tn& au*harlsea rou'e in regpect of the vipelius snd unless

he h@lds a msrm& enﬁznlln@ him o own and use the plpeline.

Ehis'langu&ge necessitates s reference Lo varicus defindvlons
canﬁain@ﬁ'*n ses.3, . B¢ far ns relevand ¥Pi ipeline™ mesns = pipe
er system of pipes for the couveysnce of anybhing througk the
D1p$ sr p pea and includes ali mpa“aﬁua snd works sszagciated
w1th the pipe or g;gaso“Geﬂstxﬂﬁ%&@aﬂiﬁciuueb the placing of
the pipelizme and “construet” has & corxemp sding Lﬂtwﬁwf station.

"Cwn and use” mesns Bhe OWLing and béimg enditied %o convey an

suthorized bthing through the Pipeline.
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Sec.Y enables applicabion %0 be made for a pernit and
& person prap@siﬁg e apply mey after obtaining the congent
of the Minister enter upon Crown or other iaﬁ& lying in %he
interded route of the pipeline %o mske surveys or examinations.
Ge5.12 deals with the granting of bhe permit - it is a permit
aubhorizing the gpplicant Yo own and use the pipeline aloeng
the éuthorizeé"réuﬁéo There are provisicns regulaﬁing whalt
may'be'cﬂnveye& through a pipelin@ = gets. 15, 16, 17 & 180
In the pressnt case bthe permit %o own and use the pipeline
was issusd %c the two companies as I have said on 6 April 1970,

I turn next as Mr. Nebtlefold &id in his belpful
examination of the Act to sec. 25 which provides thab no
pereon shall construcht or own a @iyeline unlese he holds g
licence issued by the Hinister of Mines entitling the persezn
%0 copsbruct and opsrate the pipeline, and that no person
octher tham & permittes shall be entitled to the iseue of such
2 licence. 4s etabed sarlier the Minisbter on 11tk Jdune 1970
gave b0 the two nsompanies Tlicence and suthority® to
construct and operate a pipeiin@:aleng the route approved in
the permit. |

Now neither sec.l2 nor sec.25 appear in Part IIT of the
4%, which under the heading “Acguisition of Rights Over
Land® comprisses sess. 20-23%, Bec. 20 deals with the granting
of righﬁa over Grown lsad to yergiﬁteeso Sec.21 enpowers
public stabutory corzporablons in epproprisbe circumstances
e grant to permittees certain rights over lands vested in
them or under btheir care and managemeny, and sec .22 BEBOVETs
permittecs with the wribtten permission of the Minister to
teake compulsocrily sasmcments everlprivata 1aﬁﬁo How the
rights which may bs granted under sees.20 and 21 are any
izase, easemen’t licence or other authority necessary ox
sxpedient %o enable the permitbes Ho construct an suthorised
pipeline or any part of the auth@rizeﬁ pipeline through or
over any land of the specified kimd and %o operate inspect

maintain and retain any part of the pipeline.
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Section 23 dezis with notifieaticn of @a&@m&mﬁs ﬁakﬁﬁ—*’
by permitiees over Crown lands held o licence or 1@&5@ and "
does not concern this casge | : ' '

It is to be noted that while 2 leage could here ha?e-ﬁaaﬁ:ﬁg
granted in respect of the Mgrdiallee foreshore, it wes ﬁ@tf"” T
The words used in the Order in Council of 1% Jume 1972 ax@'

Tose the G@vern?r';gg doth by this Order amthorise® {the two "
Gompanies) ”%qf;anstruct the pipelipe through or over the Crown

lands® {her@;éollaws g deseription). While the words “licencel |

or ¥license™ wers nobt used 28 they eaalé‘ﬁawa been, thig Opdew

in Coumeil does T think amount to a licenes but no more. T6
granis tﬁe companies tﬁelyight for the specified purpose %o go
' upon the land aéxd ﬁ;se i;if;g but being the grant of a Licence only .
. it mewely renders lewful conduct which otherwige waﬁl@ be

unlawfal. It ﬂex%alnly gives nm right to such azelasgvg

possession as waald ba naeessary %o spable the gﬁ&ﬁﬁaes to sue

for araspasaﬁ A 1@&39@ can of camxs@ if in pogsesslion sue for
trespass, BUWL.the owner of an @asem@nc can not {Paime ¥, St. Neots
G28.86. (193%) 3 AlL B.R. 812 et 8;3)9- A ligensee has np right

jéa sue a third persen for a disﬁarbanﬂé of his zight Qﬁ;&&;gf

mes 2 8 & C 121), }

with thiSﬂP?QFGSItIOng the d@5131em may yot be smmpar%ed on

Lord Atkinf s "ngighbour” primeiple as stated in 1ang¢(;égd_

Stevenson {(1932) A.C. 562. In any event the Court in Vﬁfﬁiﬁf

which it held Lh@ iiggpsae gh@re haé 1ay in gase an§ ag& in
trespass. B

For these reasons I am of the opinion that the informant
At as th@ foundation for the
propesiticn that there wag a trespass ay Lie é@f&ﬁdanﬁs wpon

sanngi rely mpon the Einsiines.

the place in question.
But “the mers dg facte and wrongfal possession of
land is = valld title of right agaimst il persons who camnot

~ 5
et




show a betber title in themselvesg and is btherefore sufficient
%o gupport an scticn of trespass ageinst such persons”
(5almond on Torts 15th. id. 59). Or, as it is pub. in
Halsbury 3rd. bd. VYol, 38 p, 743 "any form ol possession, 80
long as it is cléar and exclusive and exercised wibh the
intention to pesséssg is sufficient to support an actlon of
trespass against a wrong doer.” »

hir. Hettlefold relied on Hoore V. fobb 18 AcLoPe 5 =

a decision of the Full Court. 'Loore and Robb each entered

in%o a contract with the Helbourame & ﬁetrﬁpoliﬁan Board of

LOTES: Eﬁare‘céntractinglte construct seg¢tion 2 of a sewer

znd Robb Yo copstruct sectien I of the same sewer. The sewer
was to be comstrucied on Crown land; it would seem thab the
anrd of s.orks was not the owner. The terms of ¥Moore's combrsch
provided that the Board shounld give him possesgian of the ground.
but it was mot Gc be an exclusive possession atd that the

Board might retake possession for the purposes of carrying on

any obher works or for any purpose whatsosver. Ncore sbarsed

~his work from the end furthest from the point of jJunchion of

the two contracts. Aafber Moore had started, Robb in oxder te
proceed with his contract sanx 2 circular shaft 20 £5. in
diemeter, the cembtre of which was tbe Junction point, 10 L%,
6f whiéh therefore was on groun§ on which was %o be coustrucbHed
the final pary of Moors's work., licore sued for trespass and
the Full Court (Villiame, Holroyd and Hood JJ.) held shat he
had¢ sufficient possession of the land to maintsin the action.
Objection was taken for the deféﬁdant that there was no sguch
possessionh of the land by the plsinkiff as would snbitle

him to bring the action and thabt he was a mere licensee, %o
which Hood J., cbserved that & licensee might sue for an
inberference with his lics te, referring Yo Yaughan v, Shirs
of Benalla {(Supra). Coumsel Ffor ¥the plaintiff wag not called

on on this point,
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belivering judgment, Williams J., said:=
*fhe second ppint is that there wae o such possession
by the plaintiff as would embitle him b0 mainbain this
action. . “& think as against the dexennantg who was
a4 Trespasser,. thare wus aufflclent posaesazonq Very
sllghﬁ ev1dence would do as agalnqt a wrongioer.
Tne plaintiff was put in possession of thisz land by
thbe body with whom he contracted. He only took

posseasion of part, but the whole was defiped.”

I was troubled by the use of the word “trespasse""
in this paasageou I was afb fxrst 1n011ned to quastlon phe
v&lidluy of the argumenh for thg word "trespasser” as ‘it wers
assumed the conclusion. But Hig Honour's meaning vas as
I bake 1t thet the defendant had no right or %itle to-go on the
pars of the ground referred ﬁog‘an& thab therefore the‘glain%iff
who was iﬁlde facto pbssessicm of the land could maintain
trespass-against bire
b In the presenb case, ASustralism Pipelinss Comstruction
having suclosed the route of she pipeline through the Eordialloec
foreghore with a fence were asse?ﬁimé a right ¢ occcupy iv Lo
%he exclusion of others. if thsjdefendants had no righ% %o
56 upon i% - if, ag appears to have been the position of the
defendant in Hoore v, -ebb, they‘had no right o go upon the
Crown land in question, then Ausﬁralian Eipelinea Constructions
might bave wmaintainsd trespess apaingt them irrespective of
whether or not anstralian Pipslines Construction's poissssion was
as fagte oxr de jure, Bub the defend&nts as members of the
public hed access as of right %o %he whole of the Mordialloe foxc

shore exceps bto the extent Hhat that right bad been lawfully

restricted,
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In the present case, the Pipalines Act 1967 and, in
particular, the Order in Council made pursuant to See. 20 dAid
not restricet that right and it was not suggested by éounsel for
the informant that for pfesent purpeses public access was cther-
wise restricted. T must therefore conclude that neither of the
defendants on 21 June 1972 trespassed on that part of the
Mordialloc foreshore referred to and that the informations

should have been dismissed.

So far as the defendant Knowles is coacerned, the
arder 5151 13 made absoluue with ccsts £200 and the order below

set gside and in lieu thercof the information is dismissed.

There are difficulbties in dealing with the matter as
it concerns the defendant Iggulden. It appears that on 6
September 1972 an articled clerk in the employ of Iggulden's
solicitors swore and lodged in the Prothonotary's office an
affidavit in support of the application for an order nisi %o
revigw and sought leave %o appear before Master Brett omn that
day. Master Brett was the appropriate Mester to hear the
application having regard to the aiphabetical basis (if I may
so term it) on which matters are distributed bstween the various
Hagters. Master Breitis secretarﬁ informed him that it was notb
possible for the articled clerk to have the matter heard within
the period of one month ilimited by £.155 (1) of the Justiges’
et 1958 to make the application. The reaseonh given was that
there was no time available within the period for the Master
to hear it. The secretary set the matter down for hearing on
1l September 1972. Master Breit on that day adjourned it for
further hearing to 23 September 1972 on which date on the
spplication of counsel the order nisi was granbed. The affidsvit
bn which the order nisi was grasnted was thaﬁ'ef the articled

elerk, Carl Antheony Massola.
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Paragraphs 5 and & of his a2ffidavit were as Tolleows:-

s, I was present in Court dﬁring the whole
of the heavring of the trespass information
against John Manners Iggulden. No depositions
in writing vere taken at the hearing but the
prosecution did srrange for transcript to be
made and the Solicitors for the defendant
Rodney Sinclair Knowles, Messrs. Slater &
Gordon, wers supﬁlied with it.

6. I am informed by the said Solicitors and
verily believe ﬁha@ the transcript is the
exhidbit marked with the letter "D" %o an
Affidavit of Rodney Sinelair Enowles sworn
the 1lst day of September, 1972, seecking
review of the order made on the trespascs

informetion against him'.

No further accocunt of the evidence or proceedings was given
in the affidavit, Deyond the fact thet it set gut the
apgearances for the varicus parties, exhibited eﬁpies of the
informations sgainst Igsulden andlstated that the Stipendiary
Magistrate oo the 7th August 1972 found the offence proved
and sdjourned the heaving umtil 7th August 1973 on the

defendant entering into a recognizance.

t was objested by the informant at the oulset of
the hearing before me that the order nisi was granted out of
time and that it should therefore 'be discharged. I decided
to hear Iggulden's case btogether Qith Knowles'! case on the
merits, which in gach case involved precisely the same
guestion, and resgerved ay declsion on this point until it
became necessary te decide it. At the conclusion of the
arguent on the merits, VMr. Hettlefsld submitted that the
affidavit of Carl Anthony Massola on which the order nisi

was granted was insufficient in that it did not properly
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verlly the evidence given in the Court below, and he referred
to par agraph 6 in partieunlar. A;69615103 on this obaecn;on
adverse to the defendant would render unnesessary to axrrive
at a comclusion on the first. I must therefore in any event
deal with it.

The law in relation to this subject iz =o Pully dealt
with by Smith J. in Atherton Jacksonls Corio Meat Pacl
B4Yo Ltdo 1969 VeR. 850 that the need for reference to earlier

anthority is largely obviatad. From His Honour's decision it
appears that an affidavit of information and belief only may be
received on the application for an order nisi to review as belng
an interigcutory applicatlon, (Order 38 Rule 3) and that there
is a discreticnary power %o receive such an sffidavit on the
return of the Order NWisi under Order 38, Rule 1% and Ordér 70
Roles 1 and 2. I thiunk that the effect of paras 5 and 6 of the
affidavit is that the deponent ié swearing on information and
belief to the fact that Exhibit D to the affidavit of Rodney -
Sinclair Knowles sworn the ist day of September 1972 ig g
transeript of what occurred at the hearing. It is true that
the transcript was not exhibited to the affidavit of Mr. Massola,
but 1% was thereby identified as an exhibit to Mr. Knowles®
affidavit. It was om 2373 September 1972 that Macter Breit
granted cach order nisi; the ssme Counsel appeared on sach
application, and there can be no doubt that the traﬁse ipt.
exainlfeﬂ to Knowles? affidavit furnished a substang;al part
of the material on which gach was granted. Im these circumstances
I think it proper to exercise the discretion I have to receive whe
aflidavit of ¥r. Massola as sufficlent on the return of the order
nisi. {c/f. Atherton v. Jackson's Coric Mea
1967 VoRe at pp.853-i),

Ltd-

E“Paﬁﬁi{ﬁrptyﬁm

I am therefore required to determine whether the order
nisi was obtained out of time. T have Tound the decision of this
question mich more difficult. Examination of the suthorities must

begin with geobtd v, Commercial Fobel Merbein Pty, Ltd. (1930} V.L.R.
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25. There the Full Court held that the application should be made

- within cne month %o a Judsge and that applicatign myst be basgd on

mateéials showing a prima facie case of error or mistake. The
material in the present case presented on 6th Sepbember 1972
consisted of Mr. Msssola's affidavit. It is here necessary to

state that Mr. Knowles' affidavit, to which the transcript referred
toiby Mr. ¥Yassola was exhibited. was fiiéd in the Prothonctary's
office on lst September 1972 as is shown by the date on the
cancellation of the duty stamp. Tﬁe transeript was therefore an
exhibit to an affidavit aiready filed in the Court. The appliegtion-

in Knowles'! case came before Master Collie on the same day and was

adjourned by him for hearing befors Master Brebt, according o

Master Colliets endorsement on Mr. Knowleg® affidavit. Whils it
nay be very doubbtfunl whether the aétual exhibit remained in the
Courty I have decided that I should conelude that the materials in
Igguldents case did on 6th September 1972 include the transeript
and therefore did show a prima facie case of error.

The rezl probleﬁ ig whether on that day an gpplication
was made t¢ the Master. Here the ;udgment of ¥acfarian, J., one

of the judsges comprising the Full Court in Seabt v, Commerals]

Hotel Merbein Pby. Ltd., is important. I guote the relevant
passgsage in fulls. o ‘
“"The applicant must have his material on the file snd
apply on that material within one month te a Judge
of the Sﬁpreme Court. $he application may be then
and there heard and determined by that Judge or may

be adjourned gxpressiy.

;‘;ana for subseguent
determinstion by himselffor another Judge of the
Court®. (The underiining is mine).
B The jurisdiction of the Judge in these matiers may now
of course be ezercised by a Master. It is I think apparent from
this passage in the Tirst place thaﬁ?%ounsel having lodged his
materials ﬁith the Associate, were to attend seeking to be heard

before a Judge and the Judge rose before he could mention the
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matter, he would have satisfied the reguirements by reason of
the second alternative in the passage I have underlined. Lodging
of the affidavit with the Associate in Chambers is a sufficient
filing (see Burns ve Bowmen 1960 V.R. 470). ‘The applicabicn is
rade to a judge, according to the terms of the Act, i.e. to a
dJudge 1n Chambers. While application of this nature are most
frequently made in Melbourne in the Practice Court, they may be
and are at times made to a Judge'sitting in ﬁis private Chambers.
If the Judge were so hearing a2 series of applicaticns and, the
affidavit having been filed withlthe Associate, Counsel was

informed by the Associate that the Judge would hear no more

-applications that day, I am of the opinion that the ssme result

would follow. Counsel would not in faet have been at any time
coram judlice, but he would have applied to him through his
asspciate. The fact that he was not pdmitted o the Judge’s
resence should not I think affeet the mstter.

In the present case the articled clerk was in effeet
refused admittance to the presenée of the Magter. It is not to
the point to cuestion the wisdom:Qf entrusting an applieation
of this kind to the hands of one so junior. Screone more
experienced or bolder might have sought another Master or even
a Judge. Had he mentloned the application to the Msster and the
Master inbimated that it was ad journed, no guestion would arise.
Were the application one of the matiters which the Masters®
clerks had suthority to adjourn uh&ez Order 5% Rule 23 (as it
is not) it might have been essier.

It appears from a direction published in the Law
Institute Journal for December 1972, which will fortumately
obvizte in future like occurrences, that the Masters have taken
the view that the application would not have been mades by the
attendance of a solicitor's clerk on the Master's secretary with
a signed request for an adjournment. I agree with this, but
that is pot the present case according to Mr. Massola'ls affidavit
of 12th September 1972 deseribing what occurred on 6ih Septenber

1972, the effect of which I have set out above.
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Hot without some doubt I think that in the presen‘t ease

- I should say that the applicastion in the order nisi was wads$ withia

the time limi%ed, which expired on 7tk September 1972 (gc?hgfggn

Y Dbeuless 1960 V.R. 363) I think thet it is within the spirit and

irtendment of the sgeo%ﬁﬁgiggfnat§Ve-stated‘by Macfarlen, J. in
' td. that I should do so: it is no

dwﬁﬁt extending the application of His Honour's reasoningltﬂ feets
beyanﬁ those he envissged. |
The views expressed obiter in the two cases éf‘wilggg

' ¥ o Pﬁ:lﬁ@ 5 Mo & GPo 3?6 and E&Zgr T WQég l Bo & Se ?28 coniirm

me in my eonciﬁsioﬁq In the former case an sttorney atiended at _
the cffice of the Coﬁrt‘of Common Pleas to siegn judgment in default
of pleading on 3rd Jemumary 184%3. The officer suggested that a
doﬁbt existed whe%her Christmasg Day and the three following days
{on which days by Statube the office was closed) were to be
reckened in the time for pleading. The Attorney went sway. In
Tact the days were to be reckoned and the time for pleading to the
declaraéion expired on 2né January 18%3 so that the plaintiff wags
on 3rd Jamwary 1843 entitled to sign judgment. The defendant how-
ever died on that same day. Tindal, G.J. in refusing to allow bthe
plainﬁiff %o sign Judgment nune pro tunc saidse- *Plaintifs might
have had ground for the present a?plieation if the officer had ,
refused to sign judsment, but he ﬁarely suggested a doubt which

it was in the option of the Atturney to assent to or not®.

In Nager v. Wade {supra) plaintiffis aittorney abtiended
et the office of the Queen’s Bemch to have z writ renewed on the
day of its expiration and paid the appropriate fee. He was
suddenly called away and falled to get the seal impvessed: he
did not discover his mistaks,pntil too late to keep the wrilt alive
by resealing so as to save the Statute of Limitations.  After
consulting a majority of judges of the other Courts, Blackburn, J.

for the Court of Queen's Bench said that the Court had no power
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to direct the officer to impress %he,seal o the writ as of the
day whén tha attorney applied: bub it would have been otherwise
if the cmission to reseal ths wrié had beeg_occasioned by a
fault of the officer of the Court. |

In ¢he present case, thé Master's secretary should
not have taken it upon himself as he in effect did to refuse
the articled clerk admission tc the Master himself: he should
at any rate have referred the matter to the Master personally.

I therafore make the Order Nisl absolute in Iggulden's
case alsop; the order below is set‘asiﬁe with costs $200 and iﬁ
lien thereof the informetion ls dismissed.

I conclude by pointing out that my declsion on the
merits deals only with the highly technical guestion of whether
the defendants were guilty of trespass. I am not coneserned

with anything else.



